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aut hority.

On Apri
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PRELI M NARY STATEMENT

25, 2007, Petitioner

Wne and More (TWM,

Florida Fine Wne & Spirits,

filed a Petition Seeking an

Admi ni strative Determnation of the Invalidity of an Existing

Rule to challenge the validity of Rule 61A-1.010,

entitl ed



" Approved Advertising and Pronotional Gfts." TWM subsequently
anended its petition to add a challenge to ABT s 1997 repeal of
Rul e 61A-4.058, entitled "Pronotional D splays and Advertising."

This case was consolidated with a related case (DOAH Case
No. 07-1858RU) initiated by TWMs sinultaneous filing of a
Petition Seeking an Admi nistrative Determ nation of the
Invalidity of an Agency Statenent Defined as a Rule. In this
Petition, TWM al | eges that ABT established a new policy to
prohibit in-store servicing of distilled spirits, as evidenced
by statenents nmade by two ABT officials in enmail nessages sent
to TWM and others in April 2007, and that the new policy neets
the definition of a rule and viol ates Subsection 120.54(1),
Florida Statutes (2006),% because it was not adopted as a rule.

The unopposed petition of ABC Liquors, Inc., d/b/a ABC Fine
Wne & Spirits (ABC), to intervene in the consolidated cases was
gr ant ed.

A final hearing was scheduled within 30 days as required by
Subsection 120.56(1)(c), Florida Statutes, but the hearing was
continued by agreenent of the parties. Thereafter, the parties
wai ved the final hearing in the consolidated cases and agreed to
have the cases deci ded based on the parties' Pre-Hearing
Stipulation, Joint Exhibits, and Proposed Final Oders. A

separate Final Order is being issued for each of the cases.



The Parties' Joint Exhibits 1 through 49 were adnitted into
evidence. The Joint Exhibits include the transcripts of the
depositions of Steven Hougland, ABT's director, and Renee
Al sobr ook, deputy general counsel of the Departnment of Business
and Professional Regulation. The parties filed Proposed Fi nal
Orders, which have been duly consi der ed.

FI NDI NGS OF FACT

A. The Parties

1. Petitioner TWMis a licensed retail vendor of alcoholic
beverages. It operates nine stores in Florida that sel
al cohol i ¢ beverages, including distilled spirits, by the
package. TWM was created i n March 2005.

2. Respondent ABT is the state agency authorized by
Section 561.02, Florida Statutes, to regulate the al coholic
beverage industry, including manufacturers, distributors and
vendors of al coholic beverages within the State of Florida.

3. Intervenor ABCis a licensed retail vendor of alcoholic
beverages, holding in excess of 100 |icenses authorizing the
sal e of al coholic beverages, including distilled spirits, by the
package.

B. The Governing Statutes

4. Florida has a three-tiered system of al coholic beverage
di stribution. Mnufacturers produce the product and sell to

distributors, distributors sell the product at wholesale to



I icensed vendors, and vendors sell the product to the general
public at retail. § 561.14(1)-(3), Fla. Stat.

5. The federal governnent and many states, including
Fl orida, enacted "Tied House Evil" laws to prevent the "evils"”
that arose fromrel ati onshi ps between vendors of al coholic
beverages and manufacturers and distributors which caused the
vendors to be controlled by or "tied" to the distributors and

manuf acturers. Wnn Dixie Stores, Inc., v. Schenck Co., 662

So. 2d 1021, 1023 (Fla. 5th DCA 1995); Musleh v. Fulton

Distributing Co. of Florida, 254 So. 2d 815, 817 (Fla. 1st DCA

1971).
6. Florida s Tied House Evil law, set forth in Subsection
561.42(1), Florida Statutes, provides:

No |icensed manufacturer or distributor of
any of the beverages herein referred to
shal | have any financial interest, directly
or indirectly, in the establishnent or

busi ness of any vendor |icensed under the
beverage | aws; nor shall such licensed
manuf acturer or distributor assist any
vendor by any gifts or |oans of nobney or
property of any description or by the giving
of any rebates of any kind whatsoever. No
i censed vendor shall accept, directly or
indirectly, any gift or |oan of noney or
property of any description or any rebates
fromany such |icensed manufacturer or

di stributor; provided, however, that this
does not apply to any bottles, barrels, or
ot her contai ners necessary for the

| egitimate transportati on of such beverages
or to advertising materials and does not
apply to the extension of credit, for



liquors sold, made strictly in conpliance
with the provisions of this section.

7. "lIn-store servicing" of alcoholic beverages refers
generally to distributors or manufacturers placing stock on
shel ves, rotating stock, and affixing prices on the vendor's
prem ses. ABT interprets Subsection 561.42(1), Florida
Statutes, as prohibiting in-store servicing of alcoholic
beverages because it constitutes a gift of "free |labor" to the
vendor. TWM does not dispute ABT's interpretation of Subsection
561.42(1), Florida Statutes, as prohibiting in-store servicing
but TWM cont ends that subsequent |egislation resulted in the
renoval of the prohibition.

8. In 1975, Section 561.423, Florida Statutes, created an
exception for in-store servicing of beer and nmalt beverages:

Nothing in s. 561.42 or any other provision
of the Beverage Law shall prohibit a

di stributor of beer or malt beverages from
providing in-store servicing of malt
beverages. "In-store servicing" as used
herein nmeans quality control procedures

whi ch include, but are not limted to:
rotation of malt beverages on the vendor's
shel ves, rotation and placing of nalt
beverages in vendor's cool ers, proper
stacki ng and mai nt enance of appearance and
di splay of malt beverages on vendor's

shel ves, price stanping of malt beverages on
vendor's |licensed prem ses, and novi ng or
resetting any product or display in order to
display a distributor's own product when

aut hori zed by the vendor.



9. In 1977, Subsection 561.424(2), Florida Statutes,
created an exception for in-store servicing of w ne:

Nothing in s. 561.42 or any other provision
of the Al coholic Beverage Law shall prohibit
a distributor of wine from providing
in-store servicing of wine sold by such
distributor to a vendor. "In-store
servicing" as used herein neans: placing
the wine on the vendor's shelves and

mai nt ai ni ng the appearance and di spl ay of
said wine on the vendor's shelves in the
vendor's licensed prem ses; placing the w ne
not so shelved or displayed in a storage
area desi gnated by the vendor, which is

| ocated in the vendor's |icensed pren ses;
rotation of vinous beverages; and price
stanpi ng of vinous beverages in a vendor's
i censed prem ses. This section shall not
apply to distilled spirits. (Enphasis
added)

10. No simlar statute was created to expressly authorize
in-store servicing of distilled spirits by distributors.

11. The Legislature's creation of express exceptions for
in-store servicing of beer and wi ne and the use of the wording,
"This section shall not apply to distilled spirits,” in
Subsection 561.424(2), Florida Statutes, indicate a |legislative
intent to treat distilled spirits differently and to prohibit
in-store servicing of distilled spirits.?¥

12. The only evidence in the record that tends to explain
why distilled spirits were treated differently from beer and
wine wwth regard to in-store servicing is a statenent made by

Charles Bailes of ABCin a letter to Ms. Al sobrook that,



"H storically, in-store servicing of perishable products such as

wi ne and beer have been allowed so as to maxi m ze freshness and

m nim ze the chances of consuners purchasi ng spoil ed
nmer chandise.”™ M. Bailes goes on to state that distilled
spirits are not perishable.

C. Rule 7A 4.058

13. In 1984, Subsection 561.42(12), Florida Statutes,
anended to add the foll ow ng:

The Division shall nmake reasonabl e rules
governi ng pronotional displays and
advertising which rules shall not conflict
with or be nore stringent than the federa
regul ations pertaining to such pronotiona
di spl ays and advertising furnished vendors
by distributors and manufacturers.

14. ABT responded to the 1984 directive in Subsection

561.42(12), Florida Statutes, by promulgating Rule 7A-4.058,

entitled "Pronotional Displays and Advertising,"” which becane

effective in January 1985. The rule adopted certain federa
regul ati ons by reference:

(1) The Division adopts by reference the
provi sions of subpart D, Chapter 6, of Title
27, Code of Federal Regul ations, regulations
6.81 through 6.101 inclusive.

(2) It shall be a violation of Section
561.42, F.S., for any vendor to accept or
for any manufacturer or distributor to give
a retailer pronotional displays, advertising
or other such itens, services or assistance
governed by the regul ati ons adopted by
subsection (1) when given in a manner not in

was



strict conformty with the adopted
regul ati ons.

15. Subpart D was entitled "Exceptions" and established
exceptions to the federal Tied House Evil law It included

exceptions that clearly related to pronotional displays and

advertising, such as "Product Displays,” "Inside Signs,"
"Retailer Advertising Specialties,” "Consuner Adverti sing
Specialties,"” and "Advertising Services." However, Subpart D

al so i ncluded exceptions on subjects that did not appear to
i nvol ve pronotional displays or advertising, such as
"Educational Sem nars" (for the enpl oyees of vendors),
"Participation in Retailer Association Activities,"™ "Joint
Ventures," "Coil Ceaning Service," and "Stocking, Rotation and
Pricing Services."
16. Section 6.99 of the federal regulations, entitled

"Stocking, Rotation and Pricing Services," provided:

| ndustry nenbers may, at a retai

est abli shment, stock, rotate and affix the

price to distilled spirits, wine, or nalt

beverages which they sell, provided products

of other industry menbers are not altered or

di sturbed. The rearranging or resetting of

all or part of a store or |iquor departnent

i's not hereby authorized.
Because stocking, rotation, and pricing services are synonynous

Wth in-store servicing, ABT s adoption of Section 6.99 by

reference in Rule 7A-4.058, authorized in-store servicing of



distilled spirits by distributors and manufacturers in Florida
in apparent conflict with the governing statutes.

17. The adoption by reference of Section 6.99 also
conflicted with Section 561.423 and Subsection 561.424(2),
Florida Statutes, because these statutes only authorized
in-store servicing of beer and wine by distributors, but the
federal regulation authorized in-store servicing by "industry
menbers,” a termthat includes manufacturers.

18. Soon after the adoption of Rule 7A-5.048, ABT's 1986
conpliance guidelines included a statenent that "27 CFR 6.99 and
F.S.S. 561.424" authorize "manufacturers or distributors of
distilled spirits or wine to stock, rotate and affix the price
to their products at a licensed retailer's premses.” ABT's
1988, 1993, and 1995 conpliance gui deli nes contained the sane
stat ement . ¥/

E. Pronpotional D splays and Adverti sing

19. The term "pronotional displays and advertising” is not
defined in Chapter 561, Florida Statutes, but insight into the
Legi sl ature's intended neaning for the termcan be gl eaned from
the 1985 anendnent of Subsection 561.42(12), Florida Statutes.
Fol l owi ng the sentence that directs ABT to adopt rul es regarding
pronotional displays and advertising, the 1985 anendnent added

"provi ded, however," followed by ei ght new paragraphs dealing

10



with specific situations involving pronotional displays and
advertising:"

(a) If a manufacturer or distributor of
mal t beverage provides a vendor with
expendabl e retail er advertising specialties
such as trays, coasters, mats, nenu cards,
napki ns, cups, gl asses, thernoneters, and
the like, such itens shall be sold at a
price not |less than the actual cost to the
i ndustry nenber who initially purchased
them wthout limtation in total dollar
val ue of such itens sold to a vendor

(b) Wthout limtation in total dollar
val ue of such itens provided to a vendor, a
manuf acturer or distributor of nmalt beverage
may rent, |loan w thout charge for an
i ndefinite duration, or sell durable
retailer advertising specialties such as
cl ocks, pool table lights, and the Ilike,
whi ch bear advertising matter.

(c) If a manufacturer or distributor of
mal t beverage provides a vendor with
consuner advertising specialties such as
ashtrays, T-shirts, bottle openers, shopping
bags, and the like, such itens shall be sold
at a price not |less than the actual cost to
the i ndustry nmenber who initially purchased
them but may be sold without limtation in
total value of such itens sold to a vendor

(d) A manufacturer or distributor of malt
beverage may provi de consuner adverti sing
speci alties described in paragraph (c) to
consuners on any vendor's |icensed prem ses.

(e) Coupons redeenmabl e by vendors shal
not be furnished by distributors of beer to
consuners.

(f) Manufacturers or distributors of beer

shal | not conduct any sanpling activities
that include tasting of their product at a

11



vendor's prem ses licensed for off-prenises
sal es only.

(g) Manufacturers and distributors of
beer shall not engage in cooperative
advertising with vendors.

(h) Distributors of beer may sell to

vendors draft equi pnent and tappi ng

accessories at a price not |less than the

cost to the industry nmenber who initially

pur chased them except there is no required

charge, and a distributor nmay exchange any

parts which are not conpatible with a

conmpetitor's systemand are necessary to

di spense the distributor's brands. A

distributor of beer may furnish to a vendor

at no charge replacenent parts of nom nal

intrinsic value, including, but not limted

to, washers, gaskets, tail pieces, hoses,

hose connections, clanps, plungers, and tap

mar kers.
None of the exanples in the statute suggest that in-store
servicing of alcoholic beverages cones within the Legislature's
i ntended neani ng of pronotional displays and adverti sing.

20. The common neani ngs of the words "stocking,"

"rotation,” and "pricing" do not match up with the comon
meani ngs of the words "pronotional displays" and "advertising."
As not ed above, there were other federal exceptions adopted by
reference in Rule 7A-4.058 that involved neither pronotional
di spl ays nor advertising. ABT offered no explanation for the
agency's indiscrimnate adoption by reference of all the federal
regul ations in Subpart D, including those regulations that were

not related to pronotional displays and advertising. ABT now

12



acknow edges that the 1985 rule was "non-conpliant” with
statutory | aw.

21. TWM presented no evidence to show that stocking,
rotation, and pricing are, as a matter of fact, forns of
pronoti onal displays or advertising. |Instead, TWM argues that
ABT s 1985 adoption by reference of Section 6.99 and ABT' s
subsequent representations that in-store servicing of distilled
spirits was authorized in Florida, "determ ned' and "defined"
in-store servicing as a pronotional display or adverti sing.

22. The evidence shows that from 1985 to 1995, ABT's
actions were consistent with the agency's interpretation of the
term "pronotional displays and advertising” as including in-
store servicing. However, ABT changed its position sonetine
after 1995. In 1997, ABT repealed Rule 7A-4.058 (which had been
renunbered Rul e 61A-4.058). In the sane year, ABT adopted Rul e
61A- 1. 010, which did not adopt any federal regul ations by
ref erence and abandoned the subject of stocking, rotation, and
pricing services, along with some of the other subjects covered
by the federal regul ations previously adopted by reference. In
1998, ABT issued an industry bulletin to industry
representatives on the specific subject of in-store servicing,

i n which ABT expl ained that in-store servicing of distilled

spirits was not authori zed.

13



23. TWM all eges that ABT admitted there have been no
changes in relevant |aw or policy since 1995 but the evidence
cited by TWM shows no such adm ssions. The repeal of Rule
61A-4.058, the adoption of Rule 61A-1.010, and the 1998 industry
bull etin are obvious changes in relevant | aw and policy. The
governing statutes did not change, but their interpretation by
ABT changed.

F. The Repeal of Rule 61A-4.058 (fornerly Rule 7A-4.058)

24. TWMclains that the repeal of Rule 61A-4.058 was
invalid because ABT m srepresented the effect of the repeal in a
document it filed wth the Joint Adm nistrative Procedures
Committee (JAPC) in conjunction with the repeal. TWJ has nade
no claimthat the repeal of Rule 61A 4.058 viol ated any other
applicabl e procedural requirenent in Section 120.54, Florida
St at ut es.

25. The alleged msrepresentation was the foll ow ng
st at enment :

Rul e 61A 4.058, FAC, concerning pronotional
di spl ays and advertising of alcoholic
beverages, has been incorporated into the
proposed amendnent of Rule 61A-1.010, FAC
(to be proposed sinmultaneously with this
recommended repeal).

26. TWMclainms this statement by ABT was a

m srepresentati on because ABT did not incorporate all of Rule

61A-4.058 into Rule 61A-1.010. The new rule did not incorporate

14



Section 6.99 of the federal regulations pertaining to stocking,
rotation, and pricing services, which was adopted by reference
in the old rule. ABT contends that the statenent was not a
m srepresentation because it accurately inforns JAPC that Rule
61A-1.010 incorporates that part of Rule 61A-4.058 dealing with
pronotional displays and advertising, and Section 6.99 did not
pertain to pronotional displays and adverti sing.

27. Subsection 120.536(2), Florida Statutes (1996),
requi red each state agency to submt a report to the Departnent
of State by October 1, 1997, identifying each rul e adopted
before October 1, 1996, that exceeded the agency's rul emaki ng
authority. ABT did not identify Rule 61A4.058 in the report it
filed pursuant to this statute. TWM asserts that because ABT
did not identify Rule 61A-4.058 in the report, ABT nust have
considered Rule 61A-4.058 in its entirety to be conpliant with
the governing statutes in 1997. ABT responds by noting that
Rul e 61A 4.058 was repeal ed before the report was filed, and
there was no need for the report to nention a rule that no
| onger existed. The evidence on this point is anbiguous and
insufficient to show ABT' s intent when it repealed Rule
61A-4.058 in 1997.

28. Because the author of the subject statenent was not
deposed, the parties' argunents about the statenent's intended

meani ng are matters of speculation. ABT's interpretation of the

15



statenment is supported by the undisputed fact that the new rul e
did not incorporate all of the federal regulations fornmerly
adopted by reference. However, the statenment did not fully
describe the effect of the repeal of Rule 61A-4.058 because the
statenent did not identify the federal regul ati ons previously
adopted by reference that were not being incorporated into the
new rul e

G Rule 61A-1.010

29. Rule 61A-1.010 was adopted in 1997 after two public
heari ngs attended by industry representatives. TWJ has nmade no
claimthat the required rul emaki ng procedures were not foll owed
in the adoption of the rule.

30. The rule states in relevant part:

61A-1. 010 Approved Advertising and
Pronotional Gfts

(1) The division hereby adopts the

" Approved Advertising and Pronotional Gfts
Chart, "herein incorporated by reference and
effective 6/5/97. This chart, produced by
the division, provides for the description,
special conditions, and restrictions on
itens which shall not be considered unl awf ul
gifts, loans of noney or property, or
rebates for purposes of Section 561.42, F.S.
This chart is available fromthe Division of
Al cohol i ¢ Beverages and Tobacco, 1940 North
Monroe Street, Tallahassee, FL 32399- 1020.

(2) Any other gifts, |oans of noney or
property, or rebates not included in the

" Approved Advertising and Pronotional Gfts
Chart", or specifically authorized by

16



Florida Statutes, shall not be provided to a
vendor .

The rule cites Section 561.11, Florida Statutes, as the specific
authority for the rule. The rule cites Sections 561.08 and
561.42, Florida Statutes, as the | aw being inpl enment ed.

31. There is no dispute that in-store servicing of
distilled spirits is not listed on the chart that Rule 61A-1.010
incorporates by reference. TWMrefers to the rule as a "de
facto" prohibition of in-store servicing of distilled spirits
and clains the rule is invalid because it conflicts with
Subsection 561.42(12), Florida Statutes, which TWM cont ends
authorizes in-store servicing of distilled spirits.

H.  The 1998 Industry Bulletin

32. In 1998, ABT issued Industry Bulletin 98-04 to
i ndustry representatives on the specific subject of in-store
servicing. The 1998 bulletin points out that there is no
statutory exception for in-store servicing of distilled spirits
as there is for beer and wine. The bulletin states
"Unaut hori zed services to a vendor woul d be considered a gift of
financial assistance, unl ess the vendor paid for the services
provided to them[sic]."

33. The 1998 bulletin concludes by stating that because of
t he "confusion about these in-store servicing provisions," no

enforcenment action would be taken against a vendor, distributor,

17



or manufacturer for unauthorized services provided before the
date of the bulletin.

34. However, the 1998 bulletin and any other efforts nade
by ABT to informand educate the regulated industry about its
change of position were not conpletely successful. In-store
servicing of distilled spirits by distributors continues to sone
extent today.”

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Section 120.56, Florida Statutes.

36. Subsections 120.56(2) and (3), Florida Statutes,
respectively, provide that any person substantially affected by
a proposed rule or an existing agency rule may seek an
adm ni strative determ nation of the invalidity of the rule.

St andi ng was not a disputed issue in this case, and the parties'’
factual stipulations in the Joint Pre-hearing Stipulation are
sufficient to establish TWM s standing to initiate these
proceedi ngs and ABC s standing to participate as a party.

37. The agency has the burden to prove by a preponderance
of the evidence that its proposed rule is not an invalid
exerci se of delegated legislative authority. § 120.56(2)(a),
Fla. Stat. The petitioner has the burden to prove by

preponderance of the evidence that an existing rule is an

18



invalid exercise of delegated |egislative authority.
§ 120.56(3)(a), Fla. Stat.

38. Subsection 120.52(8), Florida Statutes, defines
"invalid exercise of delegated |egislative authority” to include
the follow ng rel evant circunstances:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenments set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)l.

The Repeal of Rule 61A-4.058

39. Subsection 120.52(16), Florida Statutes, defines the
term"rule” to include the repeal of a rule. An agency's repeal
of a rule constitutes rul emaki ng and nust be acconplished in
accordance with the rul emaki ng requirenents applicable to
proposed rules in Subsection 120.54(2), Florida Statutes, if the
effect of the repeal is to inplenent, interpret, or prescribe

| aw or policy. Federation of Mbile Home Owers of Fla., Inc.

v. Fla. Manuf. Housing Ass'n, Inc., 683 So. 2d 586, 591 (Fla.

1st DCA 1996).
40. The logical corollary to the principle that the repeal
of aruleis arule, is that a person who chall enges the repeal

of arule is subject to the sanme requirenents as a person who

19



chal l enges a proposed rule. One such requirenment is that the
chal  enge nust be filed within 21 days after the date of
publication of the notice of the repeal in the Florida

Adm ni strati ve Wekly. 8§ 120.56(2), Fla. Stat. TWM s chall enge

of ABT s repeal of Rule 61A-4.058 was filed ten years after the
publication of the notice and is, therefore, barred.

41. Even if TWMs chall enge of the repeal of Rule
61A-4.058 was tinely, it is concluded that the alleged
m srepresentation in the rul emaki ng docunents filed with JAPC
does not constitute a material failure of ABT to follow the
rul emaki ng requirenents of Section 120.54, Florida Statutes. It
was not material because (1) the contenporaneous rul enaking
proceedi ngs for Rule 61A 1.010 served to informinterested
persons of the effect of the repeal of Rule 61A-4.058, and (2)
TW did not exist at the tine the alleged m srepresentati on was
made, so TWM was not msled by the statenent.

42. TWM al so contends that the repeal of Rule 61A-4.058
was invalid because ABT did not cite a statute that directed ABT
to repeal the incorporation by reference of federal regul ations
on pronotional displays and advertising. This basis for
invalidating the repeal was not identified in TWMs Petition or
in the parties' Joint Pre-Hearing Stipulation. It is inproper
for TWMto raise the issue for the first tine in its Proposed

Fi nal Order.
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43. ABT proved that the 1997 repeal of Rule 61A-4.058 was
not an invalid exercise of delegated |egislative authority.

The Chal l enge to Rule 61A-1.010.

44, TWMs claimthat Rule 61A-1.010 is an invalid exercise
of legislative authority depends on TWM s argunent that the rule
conflicts wwth Rule 61A-4.058 (which TWM argues is still in
effect because its repeal in 1997 was invalid), or with
Subsection 561.42(12), Florida Statutes, because, according to
TWM the statute authorizes in-store servicing of distilled
spirits.

45. 1t was concluded above that the repeal of Rule
61A-4.058 was not invalid. It is also concluded that ABT s
interpretation of Subsection 561.42(12), Florida Statutes, as
not authorizing in-store servicing of distilled spirits, is a
reasonabl e interpretation.

46. Subsection 561.42(12), Florida Statutes, did not
direct ABT to adopt all the federal exceptions to the federa
Ti ed House Evil law. It only directed ABT to adopt rules
governi ng pronotional displays and advertising that were not in
conflict with or nore stringent than the federal regulations on
t he same subject. ABT asserts that in-store servicing is not
enconpassed by the term"pronotional displays and adverti sing"
in Subsection 561.42(12), Florida Statutes. As the party with

the burden of proof, TWMwas required to denonstrate that ABT is
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wrong and in-store servicing is, in fact, a formof pronotional
di splay or advertising. TWMdid not nake this denonstration.

47. TWMis correct in asserting that evidence of past
agency action that does not conformw th the agency's current
interpretation of a statute, or evidence that an agency
communi cated a different interpretation of a statute in the
past, is inportant and nerits careful consideration. The
hi storical evidence was carefully considered by the undersigned
to determ ne whether the governing statutes are anbi guous. It
is concluded that the governing statutes are not anbiguous. It
is ABT s 1985 adoption by reference of federal regul ations not
related to pronotional displays and advertising that is
difficult to understand, not ABT's subsequent and current
interpretation of the governing statutes as prohibiting in-store
servicing of distilled spirits.

48. TWM s argunent that ABT's past actions control the
statutory neaning of the term "pronotional displays and
advertising" is, in essence, an argunent that because ABT call ed
the Legislature's apple an orange, it becane an orange, and it
can never be treated as an apple again. However, an agency can
correct its mstakes, including its past m sinterpretations of
statutory law. An agency has the right to change its mnd for
any reason, so long as its decision conports with Chapter 120,

Florida Statutes. Agency for Health Care Adm nistration v.
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Florida Coalition of Professional Laboratory Organi zations, 718

So. 2d 869, 872 (Fla. 1lst DCA 1998).

49. Each agency rule nust be acconpanied by "a reference
to the specific rulemaking authority pursuant to which the rule
is adopted and a reference to the section or subsection of the
Florida Statutes or the Laws of Florida being inplenented,
interpreted, or made specific.” § 120.54(3)(a)l. Fla. Stat.

TWM contends that Rule 61A-1.010 does not conply with this

requi renent because the rule cites no authority for its om ssion
of in-store servicing as an authorized activity. However,
Subsection 561.42, Florida Statutes, is cited as the | aw being

i npl enented by the rule and, as expl ai ned above, that statute is
sufficient authority for the rule's om ssion of in-store
servicing as an approved activity.

50. TWMfailed to prove that Rule 61A-1.010 is an invalid
exerci se of delegated |egislative authority.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat :

1. The 1997 repeal of Florida Adm nistrative Code Rule
61A-4.058 was not an invalid exercise of delegated |egislative

authority; and
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2. Florida Adm nistrative Code Rule 61A-1.010 is not an
invalid exercise of delegated |legislative authority.

DONE AND ORDERED this 20th day of July, 2007, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Tal | ahassee, Leon County, Florida.

Filed wwth the Clerk of the
Division of Adm nistrative Hearings
this 20th day of July, 2007.

ENDNOTES

1/ Al references to "Rule"” in this Final Oder are to rul es
published in the Florida Adm ni strative Code.

2/ Unl ess otherwi se noted, all references to the Florida
Statutes are to the 2006 codification.

3%  TWM asserts that ABT "admits" that there is no statute which
prohibits in-store servicing of distilled spirits, but, in
context, ABT was nerely acknow edgi ng that no statute contains
the words "in-store servicing of distilled spirits is

prohi bited."

4 No conpliance gui delines produced after 1995 were offered
into evidence.
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No evidence was presented to quantify the extent of the

current practice of in-store servicing of distilled spirits.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
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